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MINUTES  OF  EVIDENCE 

The  Senate, 

Saturday,  April  10,  1937. 

The  Standing  Committee  on  Banking  and  Commerce,  to  whom  was  referred 
Bill  41,  an  Act  to  amend  and  consolidate  the  Combines  Investigation  Act  and 
amending  Act,  met  this  day  at  11.30  a.m. 

Hon.  F.  B.  Black  in  the  Chair. 

Hon.  Mr.  Dandurand:  Mr.  Chairman,  following  the  discussion  which  took 
place  in  the  committee  last  night,  the  Minister  has  called  together  his  technical 
advisers  and  now  begs  to  submit  certain  safeguards  which  he  believes  would 
result  in  the  Act  working  satisfactorily.  The  opinion  has  been  expressed  that 
the  Bill  would  clothe  the  commissioner  with  powers  that  are  greater  than  he 
should  be  able  to  exercise  without  what  is  considered  sufficient  control.  The 
answer  to  that  was  that,  after  making  his  preliminary  inquiry,  if  he  concludes 
that  a real  investigation  is  necessary  he  has  to  make  a report  to  that  effect  to 
his  Minister,  and  it  is  for  the  Minister  to  determine  whether  the  investigation 
should  proceed.  It  has  been  suggested  that  perhaps  the  Minister  might  at  times 
be  in  a frame  of  mind  to  permit  an  investigation  to  go  forward  without  sufficient 
regard  for  the  business  interests,  which  would  be  jeopardized.  Well,  with  that 
in  mind,  the  Minister  suggests  the  following  safeguard.  Section  6 of  the 
amended  Bill,  as  distributed  to  members,  read  as  follows: — 

Subsections  two  and  three  of  section  thirdteen  of  the  said  Act,  as 
enacted  by  section  seven  of  chapter  fifty-four  of  the  statutes  of  1935,  are 
repealed  and  the  following  is  substituted  therefor:— 

(2)  The  Commissioner  shall  thereupon  make  a report  in  writing  to 
the  Minister  showing  the  inquiry  made,  the  information  obtained  and  his 
conclusions. 

(3)  On  written  request  of  the  applicants  or  on  his  own  motion,  the 
Minister  may  review  the  decision  of  the  Commissioner  under  this  section, 
and  may,  if  in  his  opinion  the  circumstances  warrant,  instruct  the  Com- 
missioner to  make  further  investigation. 

The  Minister  suggests  that  the  following  be  added,  as  a safeguard: — 

(4)  If  on  making  a preliminary  inquiry  the  Commissioner  decides 
that  further  investigation  should  be  made,  he  shall  proceed  with  such 
further  investigation  upon  obtaining  a fiat  therefor  from  the  Minister 
of  Justice. 

Then  there  is  this  proposed  amendment: — 

(9)  The  said  Act  is  amended  by  adding  thereto  as  section  twenty-five 
the  following: — 

25.  The  proceedings  before  the  Commissioner  and  any  special  com- 
missioner shall  be  conducted  in  private,  but  the  Commissioner  may  order 
that  all  or  any  portion  of  the  proceedings  shall  be  conducted  in  public. 

Then  the  words  “ Solicitor  General  of  Canada  ” are  added  to  the  proposed 
subsection  2 of  section  12,  and  at  the  end  of  that  subsection  the  words  “Attorney 
General  ” are  changed  to  read  “Attorney  General  of  Canada.”  With  these 
changes,  this  subsection  would  read  as  follows: — 

(2)  Subsection  two  of  section  thirty-one  of  the  said  Act,  and  sub- 
section two  of  section  thirty-two  of  the  said  Act,  are  amended  by  delet- 

57 


36548— li 


/ 


58  STANDING  COMMITTEE 

(> 

ing  the  words  “Solicitor  General”  and  “ Solicitor  General  of  Canada” 
wherever  they  appear  in  the  said  subsections  and  by  substituting  there- 
for the  words  “Attorney  General  of  Canada.” 

I would  ask  the  Minister  to  explain  what  effect  the^e  amendments  would 
have  upon  the  making  of  an  investigation. 

Hon.  Mr.  Lynch-Staunton:  There  is  no  provision  in  this  Bill  allowing 
the  person  being  investigated  to  have  counsel.  The  Government  has  counsel; 
the  persecuted  has  none. 

Hon.  Mr.  Dandurand:  I wonder  at  what  stage  of  the  procedure  you  are 
bringing  up  that  question. 

Hon.  Mr.  Lynch-Staunton:  When  the  regular  investigation  takes  place. 

Hon.  Mr.  Dandurand:  We  are  not  now  at  that  point.  We  are  now,  if  I am 
not  mistaken,  at  the  stage  where  the  complaint  has  been  received.  The  com- 
missioner starts  a preliminary  investigation  to  see  whether  there  is  merit  in  the 
complaint.  That  is  what  I would  term  the  preparatory  work.  This  data  he 
would  present  to  his  Minister  before  being  allowed  to  proceed  to  an  official 
examination,  appointing  of  counsel,  and  so  on — holding  a court,  so  to  speak. 
Up  to  that  moment  he  would  be  looking  for  information  to  satisfy  him  there 
is  a prima  facie  case.  Up  to  that  point  the  Department  of  Justice  furnishes 
no  counsel.  The  commissioner  is  carrying  on  a preliminary  investigation,  which 
may  bring  one  of  these  results:  he  would  report  there  is  nothing  in  the  complaint; 
or,  that  he  believes  he  has  found  sufficient  evidence  to  justify  the  Minister  to 
order  an  official  examination.  Then  practically  he  is  holding  court. 

Hon.  Mr.  Cote:  At  that  stage  of  the  proceedings  when  the  commissioner 
is  making  his  preliminary  inquiry,  will  he  have  power  to  call  witnesses  and 
examine  them  under  oath;  to  exact  production  of  documents;  and  on  non- 
production to  impose  such  penalties  as  he  may  think  proper?  Is  the  answer  to 
my  question  in  the  affirmative? 

Hon.  Mr.  Moraud:  The  answer  is  in  the  amendments  suggested  yesterday. 
In  those  amendments  we  revise  section  15  and  the  following  sections  of  chapter 
54.  We  clothe  that  commissioner  with  the  power  which  the  commission  presided 
over  by  a judge  had  according  to  that  statute.  One  of  the  powers  is  contained 
in  section  22:— 

The  Commissioner  may  order  that  any  person  resident  or  present 
in  Canada  be  examined  upon  oath  before,  or  make  production  of  books, 
papers,  records  or  articles  to,  the  Commissioner  or  before  or  to  any 
other  person  named  for  the  purpose  by  the  order  of  the  Commissioner 
and  may  make  such  orders  as  seem  to  the  Commissioner  to  be  proper 
for  securing  the  attendance  of  such  witness  and  his  examination,  and  the 
production  by  him  of  books,  papers,  records  or  articles,  and  the  use  of 
evidence  so  obtained,  and  may  otherwise  exercise,  for  the  enforcement 
of  such  orders  or  punishment  for  disobedience  thereof,  all  powers  that 
are  exercised  by  any  superior  court  in  Canada  for  the  enforcement  of 
subpoenas  to  witnesses  or  punishment  of  disobedience  thereof. 

In  other  words,  we  are  giving  to  an  officer  of  the  Department  the  power  that 
only  a court  of  justice  can  exercise. 

Right  Hon.  Mr.  Meighen:  A superior  court. 

Hon.  Mr.  Moraud:  I am  quite  satisfied  that  that  is  ultra  vires.  There  is 
no  doubt  in  my  mind  the  Federal  Parliament  can  create  crimes;  but  it  has  no 
jurisdiction  whatever  over  the  investigation  and  punishment  of  crimes.  Those 
powers  can  only  be  exercised  by  courts  of  justice  in  each  province.  By  the 
amendments  suggested  last  night  we  are,  I think,  going  further  than  in  the 
original  Bill,  and  we  are  giving  to  a Federal  Department  powers  that  under 
the  Act  of  1935  can  only  be  exercised  by  a superior  court  of  justice. 


BANKING  AND  COMMERCE 


59 


The  Law  Clerk:  I might  mention  that  the  point  Senator  Moraud  has 
brought  up  was  touched  upon  by  Mr.  Justice  Idington  in  a case  before  the 
Supreme  Court.  He  said  that  undoubtedly  the  Dominion,  and  only  the 
Dominion,  can  enact  legislation  concerning  crimes  or  the  procedure  of  the 
criminal  law;  but  it  can  no  more  administer  criminal  law  procedure  than  it  can 
administer  criminal  law. 

Right  Hon.  Mr.  Meighen;  In  that  respect,  then,  the  Act  of  1935  was  invalid. 

The  Law  Clerk:  Not  necessarily  the  whole  Act,  but  sections  of  it  might 
have  been  invalid.  That  has  never  been  passed  upon,  but  if  you  admit  the 
Dominion  cannot  administer  criminal  law,  the  very  term  criminal  law  including 
criminal  law  procedure,  I have  not  any  doubt  that  Mr.  Justice  Idington  was 
right. 

Hon.  Mr.  Cote:  My  question  to  Senator  Dandurand  was  not  directed  to 
the  constitutionality  of  these  Acts.  Mr.  O’Connor  may  be  quite  right.  But 
the  point  I want  to  make,  following  the  answer  to  my  question,  which  I think 
is  in  the  affirmative,  is  that  the  commissioner  when  making  the  preliminary 
inquiry  will  be  clothed  with  all  these  powers  of  obtaining  documents  and  taking 
evidence  under  oath.  It  follows,  I submit,  that  under  the  title  of  preliminary 
inquiry  he  can  conduct  an  inquiry  as  wide  as  he  wants  to. 

Hon.  Mr.  Moraud:  There  is  no  doubt  about  it. 

Hon.  Mr.  Cote:  Then  it  would  be  futile  for  us,  after  he  has  conducted  a 
preliminary  inquiry,  which  may  be  as  wide  as  any  formal  inquiry,  for  us  to 
add  safeguards  and  say  that  we  are  going  to  ask  him  to  submit  to  the  decision 
of  the  Minister  whether  there  shall  be  a further  inquiry. 

Right  Hon.  Mr.  Meighen:  If  the  first  inquiry  is  big  enough  he  would  not 
need  another  at  all. 

Hon.  Mr.  Cote:  No. 

Hon.  Mr.  Beaubien:  In  order  to  ascertain  to  what  extent  a preliminary 
investigation  can  be  carried  by  the  commissioner  we  have  only  to  look  back- 
ward. Under  the  law  of  1935,  with  the  safeguard  that  the.  commission  was 
then  presided  over  by  a judge,  what  happened?  The  commissioner  made  some 
four  hundred  or  four  hundred  and  fifty  investigations. 

Right  Hon.  Mr.  Meighen:  Not  under  the  1935  law. 

Hon.  Mr.  Beaubien:  In  the  years  that  preceded. 

Hon.  Mr.  Dandurand:  From  1923. 

Hon.  Mr.  Beaubien:  Under  the  earlier  Act.  But  yesterday  Mr.  McGregor 
said  he  carried  on  some  four  hundred  and  fifty  preliminary  investigations. 
Twenty-five  of  those  were  carried  to  the  end,  they  were,  what  I might  term 
official  investigations.  Fifty  were  carried  to  the  point  where  all  the  documents 
and  witnsses  required  were  examined  by  the  commissioner,  and  then  he  found 
there  was  nothing  at  all  and  abandoned  his  investigation.  The  position  under 
the  law  as  it  will  be  now  will  give  absolutely  free  rein,  so  to  speak,  to  the 
commissioner.  He  can  go  in  and  practically  make  the  whole  investigation, 
call  for  production  of  every  document,  and,  if  he  wants  to,  he  can  make  that  a 
public  investigation  or  a private  investigation.  What  will  be  the  consequence? 
You  have  an  organization  perfectly  innocent  of  any  wrong-doing,  but  the 
commissioner  is  given  to  understand  that  the  business  carried  on  is  likely 
later  to  become  a combine.  He  goes  on  to  make  his  investigation,  causes  an 
infinite  amount  of  trouble  to  that  organization,  cites  it  before  the  public  as  an 
organization  violating  the  law  or  attempting  to  do  so.  He  puts  the  organization 
to  tremendous  trouble  and  expense  and  humiliation  before  the  public,  and 
afterwards  he  says,  “There  is  nothing  at  all  that  is  wrong  with  it.”  It  seems 
to  me  that  that  shows  how  very  much  more  necessary  it  is  to  have  a fiat. 

Hon.  Mr.  Dandurand:  At  what  moment  would  you  have  a fiat? 
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Hon.  Mr.  Beaubien:  At  the  very  beginning.  When  those  people  come 
before  you  they  must  have  not  only  affidavits  but  evidence.  That  is  how  the 
law  was,  when  the  commission  head  was  a judge  and  asked  for  the  investigation, 
All  that  goes  by  the  board  now.  The  judge  is  not  there  any  longer. 

Hon.  Mr.  Moraud:  They  are  transferring  the  powers  given  the  judge  to  an 
officer  of  the  Department. 

Hon.  Mr.  Beaubien:  It  seems  to  me  very  much  more  necessary  now  than 
it  was  then,  particularly  as  the  commissioner  is  clothed  with  the  powers  of  a 
judge,  that  there  must  be  a prima  facie  case  made  out  before  you  inflict  all 
this  trouble  and  punishment  in  the  eyes  of  the  public  upon  any  citizen  of 
Canada. 

Hon.  Mr.  Dandurand:  You  say  there  should  be  a prima  facie  case  ab 
initio  ? 

Hon.  Mr.  Beaubien:  Yes,  at  the  beginning. 

Hon.  Mr.  Dandurand:  But  at  the  beginning  there  is  a complaint  by  six 
citizens,  supported  by  whatever  evidence  they  can  offer. 

Hon.  Mr.  Beaubien:  Yes. 

Hon.  Mr.  Dandurand:  You  say  at  that  moment  it  should  be  a judge  who 
should  decide  if  there  is  to  be  an  investigation. 

Hon.  Mr.  Beaubien:  Yes. 

Hon.  Mr.  Dandurand:  Based  simply  on  the  complaint  and  whatever 
evidence  the  complainant  will  attach  to  his  complaint? 

Hon.  Mr.  Beaubien:  I say  so,  Air.  Chairman,  because  otherwise  you  open 

an  investigation  and  there  is  no  limit  to  it. 

The  Chairman:  It  is  a fact,  too,  that  the  party  under  investigation  has 

no  counsel — has  no  right  to  counsel. 

Hon.  Mr.  Beaubien:  Therefore,  Air.  Chairman,  it  seems  to  me  that  when 

these  affidavits  come  to  the  commissioner  there  is  no  reason  why  he  should  not  go 
to  a judge  of  the  Exchequer  Court,  for  instance,  and  ask  for  a fiat.  This  is 
practically  a search  warrant. 

Hon.  Mr.  Moraud:  It  is  more  than  that. 

Hon.  Mr.  Beaubien:  And  the  commissioner  could  go  in  and  get  whatever 
he  likes,  and  put  these  people  to  an  infinite  amount  of  trouble  if  they  are  at 
Vancouver,  Halifax,  or  Winnipeg,  by  forcing  them  to  bring  their  books  to  Ottawa. 
That  is  a terrible  thing.  That  is  the  case  when  there  is  a complaint.  It  is 
much  worse  when  there  is  no  complaint  at  all  and  when  the  commissioner  decides. 

Right  Hon.  Mr.  Meighen:  That  is  the  Minister,  of  course. 

Hon.  Mr.  Beaubien:  Yes.  It  seems  to  me  that  the  time  when  the  com- 

missioner should  lay  the  evidence  before  the  judge  is  when  he  opens  an  investi- 
gation. To-day  there  is  no  limit. 

Hon.  Mr.  King  : I have  to  take  a train  to-day,  and  I wonder  if  my  honour- 
able friend  would  allow  me  to  speak. 

Some  Hon.  Senators:  Oh,  oh. 

Hon.  Mr.  Beaubien:  Certainly.  I shall  be  delighted  to  give  my  honour- 

able friend  the  right  of  way. 

Hon.  Mr.  King:  There  has  grown  up  in  this  country  and  every  other 

country,  by  reason  of  the  way  business  is  conducted  to-day,  a certain  procedure 
with  respect  to  the  investigation  of  the  activities  of  large  corporations.  To 
contend  that  six  citizens  could  prepare  a case  against  such  organizations,  and 
come  before  a court  in  the  expectation  of  winning,  is  absolutely  futile. 

Hon.  Mr.  Beaubien:  They  do  not  win. 

Hon.  Mr.  King:  You  could  not  get  six  men  to  do  it. 
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Hon,  Mr.  Beatjbien:  I am  not  contending  that.  They  get  a fiat — that  is, 

permission  to  go  on. 

Hon.  Mr.  King:  It  is  the  duty  of  the  Government  to  investigate.  You 

want  them  to  bring  their  evidence  to  a judge.  Their  duty  is  to  investigate  and 
see  if  there  is  a case.  That  is  the  ground  accepted  in  this  country  and  in  the 
United  States.  Then  the  procedure  should  go  on  from  that.  Heretofore  the 
matter  has  been  referred  to  the  Minister,  and  he  has  given  the  direction.  I 
might  refer  to  the  Nash  investigation,  where  it  was  found  an  American  combine 
was  operating  in  Canada,  and  a fine  of  $100,000  was  imposed.  I know  also  of 
another  inquiry  in  the  matter  of  newsprint,  where  it  was  found  there  was  no 
combine,  and  where  no  further  investigation  was  made. 

Surely,  if  six  responsible  citizens — and  I think  they  must  be  responsible — 
come  before  the  commissioner  and  make  the  claim  that  there  is  a combine,  the 
commissioner,  representing  the  Government,  should  then  make  his  investigation. 
And  heretofore  we  have  been  satisfied  to  have  his  report  to  the  Minister,  and  to 
have  the  Minister  decide.  It  was  suggested  last  night  that  this  should  be  taken 
out  of  the  hands  of  the  Minister,  and  that  the  commissioner  should  go  before  a 
Supreme  Court  judge,  on  the  consent  of  his  Minister.  I see  no  objection  to  that. 
But  my  honourable  friend — 

Hon.  Mr.  Lynch-Staunton:  May  I say  this?  I think  if  we  were  to  take 
subsection  4 of  section  6 on  page  4 of  the  memorandum — 

The  Chairman:  The  new  memorandum? 

Hon.  Mr.  Lynch-Staunton:  The  new  one.  Remember  this  is  preliminarjr 
investigation  which  we  are  talking  about;  and  I submit  that  it  would  not  be 
unfair  or  embarrassing  if  that  section  were  amended  in  this  way: 

If  on  making  a preliminary  inquiry,  which  shall. not  be  in  public,  the 
Commissioner  decides — 

etc.,  then  a man  would  not  be  exposed  to  all  the  obloquy  he  would  be  exposed 
to  by  a preliminary  investigation  in  public. 

Hon.  Mr.  Moraud:  Would  you  give  the  power  at  that  stage  for  the  com- 

missioner to  order  the  production  of  documents? 

Hon.  Mr.  Lynch-Staunton:  That  is  a matter  with  which  I am  not  deal- 

ing at  the  moment. 

Hon.  Mr.  Rogers:  I would  have  no  objection  to  that  proposal  at  all. 

Hon.  Mr.  Lynch-Staunton:  The  inquiry  should  be  in  private,  like  an 

inquiry  before  a grand  jury. 

Hon.  Mr.  Rogers:  That  has  been  the  practice. 

Right  Hon.  Mr.  Meighen:  I am  sorry  to  say  that  it  would  not  meet  the 

situation.  I am  going  to  state  what  I think  would  be  fair  in  this  matter.  I 
know  the  difficulty.  To  require  the  approval  of  the  judge  at  every  point  is 
difficult  and  combersome,  and  I am  not  myself  at  all  convinced  that  it  is  neces- 
sary for  a time.  I know  I am  expressing  something  which  is  not  the  view  of 
very  many  at  this  table.  I feel  that  the  place  the  judge  should  come  in  is 
before  essential  court  processes  are  taken.  The  Commissioner  stated  yesterday 
that  in  nearly  every  case  when  making  the  preliminary  inquiry  he  went  to  see 
the  people  charged  and  made  inquiries  from  them.  He  said,  “ I got  all  the 
information  I could  from  the  office  of  the  Labour  Department  ” — and  no  doubt 
from  the  Statistical  Department,  about  prices  and  so  on — “ and  from  those 
inquiries  I made  up  my  mind  whether  we  should  have  an  investigation.”  I do 
not  think  there  is  any  need  of  a judge  for  that.  But  before  he  starts  to  act  in 
the  way  that  really  only  a judge  can  act,  before  he  summons  witnesses  even  in 
private — why,  he  could  compel  a man  to  bring  his  marriage  certificate,  or  any- 
thing at  all,  and  send  him  to  jail  if  he  did  not,  even  though  the  inquiry  were 
private-— before  he  exercises  compulsory  powers,  summoning  witnesses,  compell- 


62 


STANDING  COMMITTEE 


ing  returns  under  oath,  and  so  forth,  the  Minister  should  get  the  approval — 1 
do  not  like  the  word  “ fiat/’  which  means  “ let  justice  be  done,”  and  they  are 
simply  making  an  investigation — he  should  get  the  approval  of  the  chairman, 
say,  of  the  Trade  and  Industry  Commission,  so  long  as  he  is  a barrister  of  ten 
years’  standing,  or  of  the  president  of  the  Exchequer  Court. 

Hon.  Mr.  Lynch-Staunton:  That  is  the  one. 

Right  Hon.  Mr.  Meighen:  There  is  no  need  to  go  out  of  Ottawa  for  that, 
because  the  Minister  gets  the  approval,  and  he  is  here.  All  he  has  to  do  is  to 
lay  the  report  of  the  commissioner  before  the  judge,  and  the  Act  should  read  that 
the  judge  should  be  convinced  that  there  was  reasonable  cause  to  believe  that  a 
combine  existed  and  that  an  investigation  should  be  ordered.  Then  they  go  on 
from  there. 

Hon.  Mr.  Dandurand:  What  is  the  expression? 

Right  Hon.  Mr.  Meighen:  Reasonable  grounds. 

Hon.  Mr.  Dandurand:  A prima  facie  case? 

Right  Hon.  Mr.  Meighen:  If  I were  the  Minister  I think  I would  object 
to  that.  You  are  not  making  a case.  He  should  not  be  called  upon  to  make  a 
prima  facie  case,  but  he  should  give  evidence  to  show  that  there  are  reasonable 
grounds  to  fear  such  a combination. 

The  Law  Clerk:  Reasonable  grounds  to  proceed. 

Hon.  Mr.  Cote:  Reasonable  and  proper  grounds. 

Right  Hon.  Mr.  Meighen:  I was  putting  it  as  lightly  as  I could — “reason- 
able grounds  to  believe  that  such  a combine  exists.” 

The  commissioner  goes  on,  and  at  another  stage  I think  the  judge  should 
come  in.  The  commissioner  may  be  in  Vancouver;  but  before  he  exercises 
processes  such  as  penalizing,  he  certainly  should  have  the  authority  of  a judge. 
He  should  submit  the  matter  to  a judge  and  let  him  penalize.  There  is  not  a 
member  sitting  around  this  table  who  thinks  that  any  body  of  legislators  should 
commit  to  Mr.  McGregor,  say,  who  has  had  no  training  whatever  in  law,  the 
powers  of  a Supreme  Court  judge.  He  may  be  ordering  something  which  is  not 
right  at  all,  and  if  he  does  some  poor  devil  goes  to  jail.  It  all  depends  on  the 
propriety  of  the  thing.  Before  exercising  these  extraordinary  powers — if  they 
are  necessary  at  all,  and  they  may  be — he  should  get  a judge’s  authority.  If 
he  is  in  Quebec  he  can  get  it  there;  if  in  Nova  Scotia  he  can  get  it  there.  That 
is  the  extent  to  wdiich  I think  we  should  go,  and  I do  not  feel  that  we  are  justified 
in  going  further. 

Hon.  Mr.  Rogers:  I should  like  to  say  that  following  our  session  last  night 
I gathered  the  distinct  impression  that  it  was  the  feeling  of  the  Committee  that 
some  change  should  be  made  in  our  original  proposals  which  would  prevent  the 
machinery  of  this  Act  being  used  as  an  instrument  of  persecution. 

Right  Hon.  Mr.  Meighen:  Yes,  an  instrument  of  harassment. 

Hon.  Mr.  Lynch-Staunton:  Conscious  or  unconscious. 

Hon.  Mr.  Rogers:  It  is  with  that  in  mind  that  we  have  proposed  the 
changes. 

Right  Hon.  Mr.  Meighen:  You  are  still  keeping  the  power  in  the  Govern- 
ment. I would  not  agree  to  that  at  all.  You  will  not  go  to  a judge. 

Hon.  Mr.  Rogers:  If  I may  continue — 

Right  Hon.  Mr.  Meighen:  Certainly. 

Hon.  Mr.  Rogers:  We  had  to  consider  which  of  the  several  means  suggested 
here  last  night  might  be  adopted  with  the  least  impairment  of  effective  investi- 
gation and  the  investigatory  provisions  of  the  legislation;  and  it  was  because 
we  believed  that  the  approval  coming  from  the  Minister  of  Justice  would  at 
least  provide  a further  safeguard  against  the  investigation  being  pursued  in  a 


BANKING  AND  COMMERCE 


63 


vexatious  way,  and  would  at  the  same  time  obviate  delays  which  might  very 
probably,  I think,  result  from  a reference  to  a Supreme  Court  judge,  that  we 
have  made  the  amendment  now  before  the  Committee. 

I should  like  to  say  just  a word  on  the  proposal  made  by  Senator  Cote 
which,  as  I understand  it,  was  that  the  commissioner  ought  not  to  be  able  to 
exercise  any  of  those  powers  of  taking  evidence  under  oath. 

Hon.  Mr.  Cote:  No.  Compulsory  power.  He  might  take  affidavits. 

Hon.  Mr.  Rogers:  I should  think  the  only  result  of  that  would  be  that  the 
commissioner  would  be  obliged  to  pursue  a full  inquiry  from  the  beginning,  and 
I wonder  if  that  would  be  in  the  interests  of  the  firms  or  corporations  investi- 
gated. Would  they  want  to  have  a full  inquiry  from  the  beginning? 

That  has  been  entirely  contrary  to  the  practice  in  past  years.  The  pre- 
liminary inquiry  is  rather  to  prevent  undue  publicity  when  there  is  a reasonable 
assumption  that  the  complaint  has  been  vexatious,  and  I think  that  would  be  in 
the  interest  of  business  generally. 

Right  Hon.  Mr.  Meighen:  I agree  with  that,  but  I do  not  know  why  he 
should  extend  his  preliminary  inquiry  just  because  he  has  to  go  to  the  judge 
before  exercising  these  extraordinary  powers.  The  judge  is  here. 

Hon.  Mr.  Rogers:  My  point  is  this,  that  it  is  desirable  there  should  be  full 
scope  for  a preliminary  inquiry.  I take  it  there  is  no  dissent  on  that  score. 
If  the  Commissioner  reports  that  as  a result  of  a preliminary  inquiry  there  is 
no  evidence  that  a combine  exists  the  matter  ends  there,  unless  the  Minister  on 
a review  of  the  report  asks  him  to  make  a further  investigation.  I suggest  that 
the  Commissioner  on  making  a preliminary  inquiry  ought  to  have  powers  to 
make  all  reasonable  investigation.  On  complaint  there  would  have  to  be  a full 
inquiry  at  the  very  beginning,  if  the  matter  were  referred  to  a judge,  and  that, 
as  I understand  it,  would  be  contravening  the  very  point  that  was  emphasized 
here  yesterday,  that  publicity  is  undesirable  because  in  itself  it  is  a kind  of 
penalty,  that  a company  when  under  investigation  is  to  a certain  extent 
prejudiced  in  the  eyes  of  the  public. 

Right  Hon.  Mr.  Meighen:  Why  should  the  commissioner  have  all  these 
powers? 

Hon.  Mr.  Rogers:  If  I may  say  so,  the  powers  exercised  by  the  commissioner 
and  referred  to  a moment  ago  by  Senator  Meighen  are  in  no  important  sense 
different  from  the  powers  exercised  by  the  registrar  in  an  inquiry  under  the 
Act  of  1923.  And  I know  of  no  case  in  actual  administration  of  the  Act  of  1923 
where  any  business  investigated  had  reason  to  complain  that  the  registrar  was 
using  his  authority  in  any  unreasonable  way. 

Right  Hon.  Mr.  Meighen:  I have  heard  very  bitter  complaints. 

Hon.  Mr.  Rogers:  I do  not  think  that  I,  as  Minister  responsible  for  admin- 
istration of  the  Act,  can  accept  the  suggestion  that  approval  or  a fiat  should 
be  obtained  from  a Supreme  Court  judge  or  a judge  of  the  Exchequer  Court. 
As  I said,  I recognize  the  desirability  of  avoiding  any  vexatious  use  of  this 
machinery  of  investigation.  I would  point  out  that  in  asking  for  approval  of 
the  Minister  of  Justice  before  the  public  investigation  is  instituted  we  are  ask- 
ing for  an  additional  safeguard,  in  this  sense,  that  the  Minister  of  Justice  does 
now,  Under  existing  legislation  and  constitutional  practice,  exercise  quasi  judi- 
cial powers.  He  does  that,  for  instance,  with  respect  to  clemency.  I doubt  if 
anyone  has  ever  suggested  that  that  power,  exercised  by  the  Minister  of  Jus- 
tice, has  ever  been  used  in  a political  way. 

Right  Hon.  Mr.  Meighen:  It  could  not  be,  very  well. 

Hon.  Mr.  Moraud:  It  is  not  the  Minister  of  Justice  who  exercises  that 
power,  it  is  the  Governor  in  Council. 

Hon.  Mr.  Rogers:  But  it  is  a matter  of  practice  that  these  cases  are 
reviewed  by  the  Minister  of  Justice. 
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Right  Hon.  Mr.  Meighen:  That,  though,  does  not  lend  itself  to  political 
harrassment  as  this  Combines  legislation  does.  May  I ask  you  this,  Mr. 
Rogers?  Why  would  you  rather  walk  over  to  the  office  of  the  Minister  of  Jus- 
tice than  to  the  office  of  the  President  of  the  Exchequer  Court?  Why  do  you 
prefer  one  to  the  other? 

Hon.  Mr.  Rogers:  My  point,  which  I have  not  sought  to  conceal,  is  this. 

I fear  that  the  requirement  of  approval  by  a Supreme  Court  judge  would  in 
practice  become  a dilatory  procedure.  It  has  been  suggested  that  the  judge 
must  satisfy  himself  that  there  is  a reasonable — 

Right  Hon.  Mr.  Meighen:  Cause  for  investigation. 

Hon.  Mr.  Rogers:  Yes.  In  other  words,  he  has  to  satisfy  himself  that 
evidence  for  an  investigation — 

Right  Hon.  Mr.  Meighen:  That  does  not  necessarily  follow.  What  would 
you  submit  to  the  Minister  of  Justice? 

Hon.  Mr.  Rogers:  The  evidence  given  by  the  six  persons  who  made  the 
complaint,  the  prima  facie  case. 

Right  Hon.  Mr.  Meighen:  But  after  the  preliminary  investigation  has 
been  made  and  before  you  go  on  with  a full  investigation,  what  would  you 
submit  to  the  Minister  of  Justice  in  applying  for  his  approval  to  make  a full 
investigation?  I am  only  suggesting  that  whatever  it  is  you  would  submit  to 
the  Minister  of  Justice  should  be  submitted  to  the  judge. 

Hon.  Mr.  Rogers:  As  I suggested  yesterday,  it  seems  to  me  that  one  of 
two  things  would  follow.  Either  this  application  before  the  judge  would  be  a 
mere  formality  or  there  would  be  an  actual  examination  of  the  evidence,  with 
something  of  the  nature  of  a judicial  weighing  of  documents  and  evidence 
in  order  to  determine  whether  or  not  a combine  exists. 

Right  Hon.  Mr.  Meighen:  The  procedure  would  have  to  be  whatever  the 

Act  says.  If  the  Act  says  that  it  is  only  necessary  to  convince  the  President 
of  the  Exchequer  Court,  let  us  say,  that  there  is  reasonable  cause  to  go  ahead 
with  an  investigation,  then  the  only  point  that  the  judge  has  to  decide  is 
whether  there  is  that  reasonable  cause.  And  that  is  the  very  point  you  are 
willing  to  let  the  Minister  of  Justice  decide. 

Hon.  Mr.  Rogers:  In  the  case  of  the  Minister  of  Justice,  it  would  be  an 
administrative  decision,  while  in  the  other  case  it  would  be  a judicial  decision. 

Right  Hon.  Mr.  Meighen:  I do  not  think  the  Minister  of  Justice  would 

consider  the  matter  automatically,  and  I know  the  President  of  the  Exchequer 
Court  would  not  do  so. 

Hon.  Mr.  Rogers:  I take  it  that  one  would  have  to  be  particularly  care- 

ful in  the  wording  of  the  section. 

Right  Hon.  Mr.  Meighen:  I agree  with  that.  There  is  no  reason  why 

we  should  not  do  so. 

Hon.  Mr.  Rogers:  I can  conceive  it  is  quite  possible  that  one  judge  might 
require  a great  deal  more  information  than  another.  One  judge  might  say, 
“ This  is  not  enough ; you  must  prove  these  documents  and  get  additional  evi- 
dence.” 

Right  Hon.  Mr.  Meighen:  Judge  Sedgewick  knows  the  purpose  of  this 
Act  as  well  as  we  do,  and  so  does  Judge  Maclean.  They  know  this  Act  is  a 
necessary  one.  They  are  not  going  to  say  that  it  is  necessary  to  have  proof 
just  as  there  would  be  in  a case  of  sending  a man  to  jail. 

Hon.  Mr.  Griesbach:  Have  you  any  other  objection,  Mr.  Rogers,  except 
that  you  think  the  procedure  would  be  dilatory? 

Hon.  Mr.  Rogers:  I think  that  would  express  my  whole  objection. 

Hon.  Mr.  Dandurand:  And  the  transfer  of  ministerial  responsibility. 
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Hon.  Mr.  Rogers:  Yes.  Personally  I do  not  object  to  assuming  the 

responsibility  that  has  been  assumed  by  the  Minister  of  Labour  before. 

Right  Hon.  Mr.  Meighen:  And  which  was  transferred  to  a quasi  court  in 

1935. 

Hon.  Mr.  Rogers:  There  is  nothing  in  the  Act  which  makes  it  a quasi 
court. 

Right  Hon.  Mr.  Meighen:  It  is  inconceivable  that  we  should  clothe  any 
such  man  with  the  powers  given  in  that  Act,  unless  he  were  a judge  or  a lawyer 
of  many  years’  standing. 

Hon.  Mr.  Rogers:  I received  a telegram  this  morning  based  on  the  news 
report  that  the  approval  of  a Supreme  Court  judge  would  be  necessary  before 
an  investigation  could  be  made.  You  will  tell  me,  Mr.  Chairman,  if  it  is  not 
proper  for  me  to  refer  to  this  matter.  I do  not  intend  to  read  the  entire 
telegram,  unless  it  is  thought  necessary.  The  substantial  portion  of  it  is  this: — - 

Monopolies  or  combines  with  their  highly  paid  corporation  counsel 
can  block  and  make  it  almost  impossible  for  small  companies  not 
centrally  located  to  have  investigation  started  as  their  funds  are  tied  up 
in  their  business  which  is  in  jeopardy  before  complaint  is  laid. 

I simply  state  that  as  an  objection  made  not  by  a consumer  nor  a 
consumers’  association,  but  an  objection  which  came  to  me  from  small  com- 
panies, which  do  really  fear  that  if  approval  of  a judge  is  made  necessary  the 
procedure  eventually  will  develop  into  the  hearing  of  counsel  on  both  sides, 
with  disadvantage  to  small  companies. 

Right  Hon.  Mr.  Meighen:  I have  not  suggested  that  at  all. 

Hon.  Mr.  Cote:  Suppose  we  state  that  the  investigation  shall  not  be  made 
without  the  approval  of  a judge  of  the  Exchequer  Court  or  of  the  Chairman  of 
the  Dominion  Trade  and  Industry  Commission,  provided  he  is  a judge  or  a 
lawyer  of  ten  years’  standing,  on  an  ex  parte  application.  If  that  were  done, 
no  counsel  would  be  required. 

Hon.  Mr.  Dandurand:  I can  move  the  adoption  of  the  amendment  which 
was  presented  to  the  committee  this  morning,  to  provide  a safeguard  in  the 
form  of  requiring  approval  of  the  Minister  of  Justice.  If  Senator  Meighen  or 
any  other  senator  has  a substitute  motion,  to  require  approval  of  a judge,  that 
can  be  moved  now. 

Right  Hon.  Mr.  Meighen:  I would  suggest  that  we  arrive  at  the  opinion 
of  the  Committee  as  we  usually  do,  in  this  way.  I would  move  that  counsel 
be  instructed  to  draft  an  amendment  to  the  amendment,  to  this  effect:— 

That,  before  investigation  involving  compulsory  attendance  of  wit- 
nesses and  compulsory  production  of  documents  is  gone  on  with,  the 
approval  first  be  obtained  by  the  Minister  of  the  Chairman  of  the 
Dominion  Trade  and  Industry  Commission  so  long  as  that  Chairman 
is  a lawyer  of  ten  years’  standing  at  the  bar  of  any  province  of  Canada; 
or  the  approval  of  the  President  of  the  Exchequer  Court  in  any  event — 
such  approval  to  be  obtained  on  ex  parte  application,  the  approval  to  be 
valid  if  ex  parte,  but  with  the  judge  having  the  power  to  request  further 
evidence  or  any  further  hearing  he  wishes.  If  he  does  not  think  it 
necessary,  he  does  not  need  to  do  it.  And  that  before  the  power  of 
commitment  or  penalizing  is  exercised,  the  approval  of  any  superior 
court  judge  be  first  obtained. 

That  would  allow  the  preliminary  investigation  to  go  on  in  just  the  way 
that  Mr.  McGregor  has  said  he  has  conducted  it  all  along.  He  could  even  take 
affidavits,  but  he  could  not  act  as  a judge  and  launch  an  extensive  and  harassing 
investigation  merely  on  his  own  and  his  Minister’s  decision. 
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Hon.  Mr  Dandurand:  My  amendment  would  simply  be  the  adoption  of 
what  I previously  read  this  morning,  the  new  clause  4 of  section  6: — 

If  on  making  a preliminary  inquiry  the  Commissioner  decides  that 
further  investigation  should  be  made,  he  shall  proceed  with  such  further 
investigation  upon  obtaining  a fiat  therefor  from  the  Minister  of  Justice. 

The  word  “fiat”  could  be  changed,  of  course.  I am  simply  desirous  of 
having  the  idea  underlying  this  clause  adopted. 

The  Chairman:  Gentlemen,  the  amendment  to  the  amendment  is  that  the 
reference  be  either  to  the  chairman  of  the  commission,  if  he  be  a lawyer  of  ten 
years’  standing,  or,  failing  that,  to  the  judge  of  the  Exchequer  Court  of 
Canada. 

Hon.  Mr.  Dandurand:  That  is  the  amendment  to  my  amendment  suggesting 
the  Minister  of  Justice? 

Hon.  Mr.  Lynch-Staunton  : But  he  can  go  to  either  tribunal. 

The  Chairman:  Yes. 

The  amendment  to  the  amendment  was  agreed  to:  Contents  14;  Non- 
contents  7. 

Hon.  Mr.  Dandurand:  I have  read  three  amendments  which  will  be  affected 
by  this  decision  of  the  committee.  Of  course,  they  will  have  to  be  reviewed  by 
our  expert,  Mr.  O’Connor,  and  by  the  representative  of  the  Department  of 
Justice. 

I think  we  might  adjourn  until  half  past  two. 

The  committee  adjourned  until  2.30  this  afternoon. 

AFTERNOON  SITTING 

The  committee  resumed  at  2.30  p.m. 

Hon.  Mr.  Dandurand:  I draw  the  attention  of  my  right  honourable  friend 
to  the  fact  that  it  is  the  will  of  the  majority  with  regard  to  the  commissioner 
going  forward  that  we  turn  not  to  the  Minister  of  Labour,  who  supervises  the 
administration  of  this  Act,  or  the  Minister  of  Justice,  but  to  the  judge.  We 
justify  the  judge  in  saying,  “You  may  proceed.”  We  do  so  in  an  ex  parte  form — 
and  my  right  honourable  friend  used  the  expression — and  when  the  judge  is 
seized  of  the  ex  parte  request  of  the  Minister  of  Labour,  he  has  whatever 
evidence  the  Minister  of  Labour  has  brought  to  him.  Now,  as  I understood, 
the  judge  may  grant  the  order  to  proceed  on  what  I will  call  the  official  inves- 
tigation with  compulsory  and  other  powers,  or,  he  may  withhold  his  signature 
and  say,  “I  will  require  greater  substantiation  of  the  evidence,”  or,  “more 
evidence.”  That  statement  will  be  qualified  by  the  fact  that  it  is  an  ex  parte 
proposal  or  submission,  and  I did  not  see  anything  contrary  to  my  under- 
standing in  Mr.  Meighen’s  statement,  which  was,  “Such  approval  to  be  obtained 
on  ex  parte  application,  the  approval  to  be  valid  if  ex  parte,  but  with  the 
judge  having  the  power  to  request  further  evidence  or  any  further  hearing  he 
wishes.” 

Now,  would  you  read  to  me  what  you  have  added? 

Right  Hon.  Mr.  Meighen:  What  has  been  transcribed  is  a faithful  drafting 
into  the  Act  of  what  was  voted  for,  except  in  one  particular,  and  I know 
with  respect  to  that  it  was  not  intended  to  make  a departure.  There  was  a 
transcript  made  of  what  I said.  Necessarily  what  I said  was  said  without 
previous  verbal  composition. 

That  before  investigation  involving  compulsory  attendance  of 
witnesses  and  compulsory  production  of  documents  is  gone  on  with,  the 


BANKING  AND  COMMERCE 


67 


approval  first  to  be  obtained  by  the  Minister  of  the  Chairman  of  the 
Dominion  Trade  and  Industry  Commission  so  long  as  that  Chairman 
is  a lawyer  of  ten  years’  standing  at  the  Bar  of  any  province  of  Canada; 
or  the  approval  of  the  President  of  the  Exchequer  Court,  in  any  event — 
such  approval  to  be  obtained  on  ex  parte  application,  the  approval  to  be 
valid  if  ex  parte,  but  with  the  judge  having  the  power  to  request  further 
evidence  or  any  further  hearing  he  wishes.  If  he  does  not  think  it 
necessary  he  does  not  need  to  do  it.  And  that  before  the  power  of 
committing  or  penalizing  is  exercised  the  approval  of  any  Superior  Court 
judge  be  first  obtained. 

It  is  absolutely  correct,  except  that  it  does  not  enable  anyone  but  the  judge  to 
hear  anybody.  I think  it  is  pretty  plain  that  that  is  the  meeting  of  what  I 
said,  especially  when  you  look  at  this.  It  is  provided  exactly,  except  the  judge 
is  not  enabled  to  have  a further  hearing.  If  that  is  the  interpretation,  the 
words  “If  he  does  not  think  it  is  necessary  he  does  not  need  to  do  it”  have  no 
meaning  at  all. 

Hon.  Mr.  Dandtjrand:  What  did  you  read? 

Right  Hon.  Mr.  Meigken:  To  carry  that  out  it  was  drafted  in  this  way.  I 
will  read  it  all: 

Notwithstanding  anything  in  this  Act  neither  the  Commissioner 
nor  any  special  commissioner  nor  any  other  person  shall  have  power 
to  compel  the  attendance  of  any  witness  or  the  production  of  any  book, 
paper,  records  or  article,  or  the  examination  of  any  person  under  oath, 
or  have  power  to  exercise  for  the  enforcement  of  any  order  made  by 
such  Commissioner,  special  commissioner  or  person,  or  for  punishment 
on  account  of  disobedience  of  such  order,  the  powers  that  are  exercised 
by  superior  courts  for  the  enforcement  of  subpoenas  to  witnesses  or 
punishment  of  disobedience  thereof,  unless  and  until  on  the  application 
of  the  Minister  (which  shall  be  heard  ex  parte)  either  the  President 
of  the  Exchequer  Court  of  Canada  or  the  Chairman  of  the  Dominion 
Trade  and  Industry  Commission  shall  have  certified,  as  either  of  them 
may,  that  it  is  fit  and  proper  that  the  action  mentioned  in  the  application 
should  be  taken; — 

I think  those  words  are  all  right.  I had  suggested  “ reasonable  grounds,”  but  I 
think  those  words  are  all  right. 

Provided  that  when  any  investigation  under  this  Act  is  proceeding 
in  any  province  and  the  Commissioner  or  special  commissioner  is  desirous 
of  exercising  power  to  commit  to  prison  or  otherwise  penalize  pursuant  to 
this  Act  any  person  whether  for  contempt  or  otherwise,  the  application 
may  be  made  by  the  Commissioner  or  special  commissioner  upon  reason- 
able notice  to  the  person  concerned,  to  a judge  of  the  Supreme  or  Superior 
Court  of  the  province  who  shall  for  the  purposes  of  the  application  have 
the  powers  which  by  this  section  are  conferred  upon  the  President  of  the 
Exchequer  Court  and  the  Chairman  of  the  Dominion  Trade  and  Industry 
Commission. 

(2)  The  provisions  of  this  section  which  relate  to  the  Chairman  of 
the  Dominion  Trade  and  Industry  Commission  shall  apply  only  whilst 
such  Chairman  is  a barrister  of  one  of  the  provinces  of  Canada  of  at  least 
ten  years  standing. 

(3)  Such  President,  Chairman  and  judge,  respectively,  may,  before 
granting  such  certificate,  require  the  applicant  to  secure  and  subsequently 
produce  to  him  any  further  evidence  or  proof  of  relevant  circumstances 
as  he  shall  deem  to  be  necessary. 

Hon.  Mr.  Dandtjrand:  What  are  the  words  you  add? 
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Right  Hon.  Mr.  Meighen:  At  the  point  where  the  brackets  occur,  inside 
the  bracket,  “ unless  the  presiding  official  as  hereinafter  defined  otherwise  orders.” 
I am  not  trying  to  emphasize  the  importance  of  that. 

Hon.  Mr.  Beaubien:  I think  it  is  very  important. 

Hon.  Mr.  Moraud:  It  is  very  important  because  of  the  use  of  the  word 
“ shall.” 

Hon.  Mr.  Dandurand:  “Upon  the  application  of  the  Minister  which  shall 
be  heard  ex  parte.” 

Right  Hon.  Mr.  Meighen:  The  words  inside  the  brackets  are,  “ which,  unless 
the  presiding  official  as  herein  defined  otherwise  orders,  shall  be  heard  and 
determined  ex  parte.” 

Hon.  Mr.  Dandurand:  I am  not  ready  to  accept  this  amendment  of  my 
right  honourable  friend.  It  is  not  in  accordance  with  what  was  drafted  by  our  Law 
Clerk  and  Mr.  McNeill,  who  were  asked  to  draft  an  amendment  in  accordance 
with  what  was  adopted  by  this  committee. 

Right  Hon.  Mr.  Meighen:  If  it  is  not  in  accordance  with  that,  I have  no 
right  to  ask  for  it  at  all.  I submit  it  is. 

Hon.  Mr.  Dandurand:  That  is  where  I humbly  differ.  What  the  committee 
voted  in  favour  of  was  this: — 

That,  before  investigation  involving  compulsory  attendance  of  wit- 
nesses and  compulsory  production  of  documents  is  gone  on  with,  the 
approval  first  be  obtained  by  the  Minister  of  the  Chairman  of  the 
Dominion  Trade  and  Industry  Commission  so  long  as  that  Chairman  is  a 
lawyer  of  ten  years’  standing  at  the  bar  of  any  province  of  Canada;  or 
the  approval  of  the  President  of  the  Exchequer  Court  in  any  event — such 
approval  to  be  obtained  on  ex  parte  application,  the  approval  to  be  valid 
if  ex  parte,  but  with  the  judge  having  the  power  to  request  further  evidence 
or  any  further  hearing  he  wishes.  If  he  does  not  think  it  necessary,  he 
does  not  need  to  do  it.  And  that  before  the  power  of  commitment  or 
penalizing  is  exercised,  the  approval  of  any  superior  court  judge  be  first 
obtained. 

I took  it  for  granted  that  the  committee  was  rejecting  the  proposal  to  require 
approval  of  the  Minister  of  Justice  before  a full  investigation  could  be  made. 
My  understanding  was  that  the  committee  favoured  the  submission  of  evidence, 
as  adduced  on  preliminary  inquiry,  to  the  Chairman  of  the  Dominion  Trade 
and  Industry  Commission  or  the  President  of  the  Exchequer  Court,  for  authority 
to  proceed  with  examination  of  witnesses  under  oath  and  to  compel  production 
of  documents.  Now,  all  that  was  predicted  upon  the  free  action  of  the  com- 
missioner or  the  Minister  of  Labour  upon  the  evidence  adduced.  My  right 
honourable  friend  now  says  that  the  power  given  to  the  judge  to  request  any 
further  hearing  he  wishes,  means  that  the  judge  could  require  the  parties  to  be 
investigated  to  appear  before  him.  Well,  if  that  is  so,  the  judge  would 
appropriate  unto  himself  the  whole  matter.  A judge  might,  then,  permit  a 
merger  or  trust  to  be  represented  by  counsel,  who  would  submit  that  the  inquiry 
should  not  be  further  pursued.  This  is  not  in  accordance  with  the  letter,  nor  do 
I believe  it  is  in  accordance  with  the  spirit,  of  the  Act.  This  committee  has 
decided  that  the  commissioner,  when  making  a preliminary  inquiry,  shall  not 
have  power  to  compel  attendance  of  witnesses  or  production  of  documents,  and 
that  before  he  can  have  such  power,  for  the  purposes  of  a further  investigation, 
he  must  receive  approval  of  a judge.  I know  it  has  been  discussed,  but  not  in 
this  committee,  that  at  that  moment  the  judge  would  take  away  from  the  com- 
missioner the  whole  procedure  and  clothe  himself  with  the  authority  of  carry- 
ing on  the  whole  inquiry.  Because  it  would  mean  that.  I can  see  where  it 
would  lead  us  to.  I cannot  accept  for  the  Minister  this  decision  by  the  committee. 
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I did  not  take  a note  of  my  right  honourable  friend’s  statement,  but  I accept 
it  as  it  comes  from  our  shorthand  writer: — 

— such  approval  to  be  obtained  on  ex  parte  application,  the  approval  to 
be  valid  if  ex  parte,  but  with  the  judge  having  the  power  to  request 
further  evidence  or  any  further  hearing  he  wishes. 

I took  it  for  granted  that  that  was  an  ex  parte  application  where  further  evidence 
would  be  asked  for.  I am  convinced  that  this  would  simply  eliminate  the  whole 
machinery  which  is  in  the  amendments  before  us  by  giving  the  judge  the  right  to 
open  the  inquiry  and  conduct  the  trial.  Surely  this  is  what  the  committee  had 
in  mind:  to  have  the  judge  examine  the  evidence  produced  with  the  complaint 
and  declare  whether  he  was  satisfied  with  it  or  needed  further  evidence,  which 
would  be  furnished  by  the  commissioner  or  the  complaint  would  not  be  allowed. 

Therefore  I say  this  vitiates  the  whole  principle  contained  in  the  Act,  which 
allows  the  commissioner  to  preside  on  a preliminary  inquiry,  but  deprives  him 
of  the  powers  of  a judge  to  examine  witnesses  under  oath  and  compulsorily  have 
them  produce  documents.  Now  we  are  asked  to  empower  the  judge  to  take  the 
whole  record,  go  into  the  case,  and  decide  for  himself.  I never  understood  the 
proposal  that  way.  I doubt  very  much  whether  the  committee  so  understood  it. 
I took  it  for  granted  that  all  the  judge  had  a right  to  do  on  that  ex  parte 
presentation  was  to  require  further  evidence  from  the  Minister  of  Labour  or  the 
commissioner.  It  is  a totally  different  thing  to  allowT  the  judge  to  open  the 
investigation  and  call  in  the  parties  to  the  alleged  combine  to  defend  themselves 
before  him.  If  that  is  the  will  of  the  committee,  it  will  have  to  be  stated  plainly, 
but  I am  quite  sure  it  will  not  be  accepted  by  the  commissioner. 

The  Chairman:  Are  you  prepared,  Senator  Dandurand,  on  behalf  of  the 
Government  to  accept  this  amendment  as  submitted  by  the  two  law  officers,  one 
from  the  Senate  and  the  other  from  the  Justice  Department,  without  this  other 
amendment? 

Hon.  Mr.  Dandurand:  Yes,  I am  ready  to  accept  the  amendment  and  to 
state  to  the  Senate  that,  although  it  does  not  appear  to  the  Minister  that  it  will 
be  possible  for  the  Department  to  apply  this  legislation  satisfactorily,  the 
Government  will  bow  to  the  opinion  expressed  by  the  Senate  and  see  how  the 
amendment  will  work  out. 

But  we  are  not  prepared  to  go  one  step  further  and  allow  the  judge,  when 
he  is  seized  of  the  prima  facie  evidence,  to  tell  the  Minister,  “ Well,  I am  not 
quite  satisfied,  I need  to  be  satisfied  on  this  or  that,”  and  so  transform  the 
inquiry  into  a trial.  That  is  not  right. 

Right  Hon.  Mr.  Meighen:  With  much  of  what  the  senator  says  I am  in 
agreement.  The  subject  of  the  judge  having  power  to  hear  the  other  side  was  not 
argued  at  all.  As  to  my  intention,  there  is  no  question  in  the  world,  and  I think 
it  is  pretty  clear  from  the  statement.  But  I do  not  think  it  is  important  enough 
to  fight  over.  We  did  argue  for  a long  while  on  the  point  of  giving  the 
determination  of  the  evidence  to  the  judge  rather  than  to  the  Minister.  I know 
the  leader  of  the  Government  was  absolutely  frank  and  honest  in  his  inter- 
pretation of  that,  and  I know  Mr.  O’Connor  interpreted  it  the  way  he  did. 
I am  not  going  to  stand  here  and  insist  that  it  must  be  interpreted  in  the  way  I 
intended,  although  I did  intend  it  that  way. 

Hon.  Air.  Dandurand:  Then  we  agree;  and  with  this  understanding,  that 
between  now  and  next  session  the  statute  will  be  administered  with  these  amend- 
ments, and  then  we  may  hear  from  the  Government  or  from  members  of  this 
or  the  other  Chamber  and  make  whatever  amendments  may  be  considered  proper. 

Hon.  Mr.  King:  I do  not  want  to  intrude  at  all  if  the  leaders  accept  the 
amendment.  Last  night  I thought  Senator  Meighen’s  suggestion  was  a solution 
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of  the  difficulty.  He  suggested  that  a judge  of  the  Supreme  Court  would  be 
seen,  and  he  would  say,  “Go  ahead,”  or  “Do  not  go  ahead.”  I understand  that 
is  the  solution  we  have  arrived  at. 

Right  Hon.  Mr.  Meighen:  That  is  right. 

Hon.  Mr.  King:  I am  prepared  to  accept  that  but  I intended  to  say  that 
the  Minister  who  is  responsible  for  the  administration  of  the  Act  did  try  to  meet 
the  situation  this  morning  when  he  said,  “I  am  prepared  to  go  to  the  Justice 
Department.”  I think  he  made  a proper  concession.  As  to  the  discussion  that 
took  place  this  morning  and  the  suggestion  from  our  honourable  friend  from 
Hamilton  that  the  Minister  could  get  behind  a judge,  I ask,  would  he.be  relieved 
of  responsibility  We  know  that  cannot  happen.  This  is  a public  Act  and  the 
Minister  and  the  Government  must  be  responsible.  As  our  honourable  leader 
has  said,  if  the  Act  does  not  work  satisfactorily  between  now  and  next  session, 
it  can  then  be  again  amended.  Personally  I prefer  to  see  the  Government  accept 
the  full  responsibility  for  administration,  and  not  get  behind  the  judiciary,  and 
in  that  way  possibly  bring  the  judiciary  into  the  matter. 

Hon.  Mr.  Cote:  I quite  appreciate  what  Senator  King  says,  but  throughout 
the  course  of  our  discussion,  notwithstanding  the  fact  that  Senator  Meighen 
dictated  in  general  terms  what  he  thought  was  the  summary  at  the  time,  I 
thought  it  was  the  opinion  of  the  majority  of  the  members  of  this  Committee, 
first,  that  in  the  making  of  the  preliminary  inquiry  referred  to  in  the  Act  the 
commissioner  should  not  exercise  the  compulsory  powers  vested  in  him  by 
the  Act — 

Hon.  Mr.  Sharpe:  Why  do  you  want  to  bring  that  up  again 

Hon.  Mr.  Cote:  That  is  a principle  that  is  accepted. 

Some  Hon.  Senators:  Carried. 

Hon.  Mr.  Sharpe:  We  are  tired  sitting  here  and  listening  to  the  lawyers. 

Some  Hon.  Senators:  Hear,  hear. 

The  Chairman:  Order,  please. 

Hon.  Mr.  Dandurand:  You  have  got  in  wrong. 

Hon.  Mr.  Cote:  If  I get  in  wrong  it  will  be  for  good  reasons.  The  reason 
has  not  arisen  yet. 

There  was  another  principle  that  we  agreed  to,  namely  that  the  preliminary 
inquiry  should  not  be  held  in  public.  That  is  not  in  this  legislation.  Under 
this  amendment — 

Right  Hon.  Mr.  Meighen:  I guess  I missed  that. 

Some  Hon.  Senators:  Dispense. 

The  Chairman:  Order,  please. 

Hon.  Mr.  Cote:  Under  this  proposed  amendment  the  commissioner  goes  to 
a judge  and  obtains  the  right  to  examine  witnesses,  and  there  will  be  absolutely 
nothing  in  the  Act  to  prevent  him  doing  that  in  public.  So  to  that  extent  the 
amendment  does  not  cover  the  opinion  of  the  Committee. 

I may  be  a nuisance,  but  these  are  things  that  we  have  agreed  upon,  and 
they  should  be  incorporated  in  the  amendments. 

Right  Hon.  Mr.  Meighen:  They  will  accept  that. 

Hon.  Mr.  Cote:  I am  willing  to  abide  by  the  decision  of  the  Committee. 
I am  not  going  to  argue  that  there  should  be  a hearing  before  the  judge. 

Then  I come  to  the  words  “fit  and  proper,”  which  refer  to  what  the  judge 
considers  fit  and  proper.  We  must  remember  that  now  we  are  going  not  to  an 
officer  who  is  in  charge  of  the  administration  of  the  Act,  not  to  a ministerial 
officer  who  is  going  to  exercise  ministerial  discretion,  but  to  a judge,  and  we 
are  asking  him  to  exercise  judicial  discretion.  Any  judge  who  is  asked  to 
exercise  judicial  discretion  must  be  given  a line  of  conduct;  there  must  be  some- 
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thing  indicated  in  the  commission  of  that  judge  upon  which  he  can  pass  judg- 
ment, and  I say  the  words  “fit  and  proper”  do  not  relate  to  anything  at  all. 

Right  Hon.  Mr.  Meighen:  How  would  you  word  it? 

Hon.  Mr.  Cote:  I would  say  the  judge  should  not  act  unless  he  believes 
there  is  reasonable  ground,  or,  that  there  is  reasonable  ground  to  believe  that  a 
combine  as  defined  by  this  Act  exists. 

Some  Hon.  Senators:  Oh,  no. 

Right  Hon.  Mr.  Meighen:  Reasonable  ground  to  believe  the  investigation 
is  justified. 

Hon.  Mr.  Dandurand:  We  had  the  Minister  here  this  morning.  He  gave 
us  his  views  on  the  suggested  amendments.  The  Right  Hon.  Senator  Meighen 
moved  in  his  presence  an  amendment  which  was  carried.  I saw  the  Minister 
afterwards.  I asked,  “Shall  I demur  in  your  name,”  to  which  he  replied,  “You 
may  explain  that  I am  not  sure  as  to  the  way  the  Act  will  work  under  this 
system,  but  I will  accept  it.”  He  asked  me  if  he  should  be  here  this  afternoon 
to  see  to  the  carrying  of  that  resolution  into  the  Act.  We  confided  it  to  our 
Law  Officer  and  the  representative  of  the  Department  of  Justice,  and  they  have 
introduced  it  into  the  Act.  Mr.  Meighen  says,  “I  would  have  added  one  clause, 
but  if  the  Government  accepts  this  situation  as  the  Committee  has  met  it,  then 
I accept  the  action  of  the  parties  to  whom  we  confided  the  responsibility  of 
carrying  the  amendment  into  the  Bill.  That  being  so  it  seems  to  me  that  we 
owe  it  to  the  Government  represented  by  the  Minister  to  stand  by  the  position 
that  was  taken. 

Some  Hon.  Senators:  Hear,  hear. 

Hon.  Mr.  Cote:  But  still — 

Some  Hon.  Senators:  Question!  Carried! 

Hon.  Mr.  Cote:  I will  put  it  up  to  the  mover  of  the  amendment  himself 

as  to  whether,  without  disturbing  the  amendment  we  should  not  by  further 
amendment  give  effect  to  the  two  principles  upon  which  we  agree,  namely  that 
the  preliminary  inquiry  should  not  be  held  in  public — that  is  not  a technical 
point — 

Hon.  Mr.  Dandurand:  It  goes  without  saying  that  it  is  not  to  be  held  in 
public,  because  there  is  no  court  sitting. 

Hon.  Mr.  Cote:  That  is  not  correct. 

Hon.  Mr.  Dandurand:  He  simply  makes  a preliminary  inquiry,  and  you 

know  very  well  he  cannot  carry — 

Hon.  Mr.  Cote:  The  other  point  is  that  in  the  making  of  the  preliminary 
inquiry  the  commissioner  shall  not  exercise  the  compulsory  powers  vested  in 
him  by  the  Act.  I leave  it  to  Mr.  Meighen.  Whatever  he  says  will  satisfy  me. 

Right  Hon.  Mr.  Meighen:  As  far  as  the  resolution  as  I stated  it  is  con- 

cerned, there  is  nothing  mentioned  about  it  being  private  or  public.  Undoubt- 
edly we  had  practically  agreed  that  it  be  private,  and  the  Government  accepted 
that. 

Hon.  Mr.  Haig:  Mr.  Chairman — 

Some  Hon.  Senators:  Carried! 

The  Chairman:  The  Law  Clerk  says  it  is  accepted  that  the  preliminary 

inquiry  will  be  private. 

Hon.  Mr.  Dandurand:  I am  told  that  Mr.  Rogers  accepted  that  principle. 
There  is  no  objection  to  that. 

Some  Hon.  Senators:  Carried. 
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The  Law  Clerk:  Clause  9 of  the  present  Bill  reads:— 

The  said  Act  is  amended  by  adding  thereto  as  section  25  the 
following:— 

25.  The  proceedings  before  the  Commissioner  and  any  special 
commissioner  shall  be  conducted  in  private,  but  the  Commissioner 
may  order  that  all  or  any  portion  of  the  proceedings  shall  be  con- 
ducted  in  public. 

If  you  wish,  you  can  just  say,  “ All  preliminary  investigations  shall  be  conducted 
in  private.” 

The  Chairman:  Is  it  the  pleasure  of  the  Committee  that  the  Bill  be  so 

amended? 

Some  Hon.  Senators:  Carried. 

The  proposed  amendment  was  agreed  to. 

The  Law  Clerk:  As  the  clause  was  different  in  the  preliminary  stage  of 

the  discussion,  the  words:— 

If  on  making  a preliminary  inquiry  the  Commissioner  decides  that 
further  investigation  should  be  made,  he  shall  proceed  with  such  further 
investigation  upon  obtaining  a fiat  therefor  from  the  Minister  of  Justice, 

should  come  out. 

Hon.  Mr.  Dandurand:  Yes. 

The  Law  Clerk:  And  as  we  could  not  give  the  Bill  the  scrutiny  it  deserves 
in  the  time  at  our  disposal,  we  started  with  what  the  lawyers  call  a “ non 
obstante  ” clause — notwithstanding  anything  in  the  Act. 

Hon.  Mr.  Dandurand:  No,  no.  That  goes  contrary  to  the  Bill. 

The  Law  Clerk:  The  motion  would  be  that  subsection  4 of  section  6 be 

struck  out. 

The  Chairman:  The  motion  now  is  that  subsection  4 of  section  6 of  the 

revised  Bill  be  stricken  out. 

The  motion  was  agreed  to. 

The  Chairman:  Now,  shall  this  amendment  which  was  read  by  Senator 

Dandurand,  and  which  has  been  prepared  by  the  law  officials — one  of  the  Senate 
and  one  of  the  Justice  Department— carry? 

The  proposed  amendment  was  agreed  to. 

The  Chairman:  Without  going  over  the  Bill  further,  clause  by  clause, 

shall  we  report  it? 

Hon.  Mr.  Cote:  Not  yet,  Mr.  Chairman. 

Right  Hon.  Mr.  Meighen:  There  is  another  point  which  is  not  incor- 

porated in  this  and  which  I intended  should  be.  That  is,  that  when  we  agree 
that  documents  can  be  used,  that  clause  should  be  amended  to  provide  that  the 
documents1  which  may  be  compulsorily  produced,  may  be  used  against  the  person 
producing  them  only  in  respect  of  a trial  for  an  offence  against  the  Act. 

Hon.  Mr.  Cote:  And  section  498  of  the  Criminal  Code. 

Right  Hon.  Mr.  Meighen:  Yes.  We  are  not  going  to  pass  special  legisla- 
tion this  time  to  apply  to  something  with  which  a man  may  be  charged  years 
afterwards.  All  that  Mr.  Justice  Sedgewick  had  in  mind  was  that  a man  should 
not  be  protected  if  afterwards  he  was  charged  with  the  violation  of  the  Act  or 
the  corresponding  section  of  the  Code. 

Mr.  MacNeill:  All  that  is  required  is  that  these  documents  be  used  under 
the  section  or  under  498  of  the  Code. 

Hon.  Mr.  Dandurand:  Then,  this  amendment  can  be  drafted  by  Mr. 

O’Connor? 
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Right  Hon.  Mr.  Meighen:  Yes. 

The  Chairman:  An  amendment  was  made  to  the  title  of  the  Bill  when  the 
title  was  read,  to  strike  out  the  words  “ and  consolidate/’  so  that  the  title  would 
read,  “ An  Act  to  amend  the  Combines  Investigation  Act  and  amending  Act.” 
That,  I think,  was  agreed  to  in  discussion,  but  we  did  not  carry  it  then. 

Right  Hon.  Mr.  Meighen:  Yes.  It  is  not  a consolidation. 

The  Chairman:  Shall  we  so  amend  the  title? 

The  title,  as  amended,  was  agreed  to. 

The  Chairman:  Shall  I report  the  Bill,  as  amended? 

Carried. 

The  Committee  adjourned  at  3.50  p.m. 

REPORT  OF  THE  COMMITTEE 

Saturday,  10th  April,  1937. 

The  Standing  Committee  on  Banking  and  Commerce  to  whom  was  referred 
the  Bill  (41  from  the  House  of  Commons)  intituled:  “An  Act  to  amend  and 
consolidate  the  Combines  Investigation  Act  and  amending  Act,”  have  in  obedi- 
ence to  the  order  of  reference  of  7th  April  1937,  examined  the  said  Bill  and  now 
beg  leave  to  report  the  same  with  the  following  amendments,  viz: — 

1.  Page  1,  line  4.  After  the  word  “ Combines ” strike  out  the  word  “Act” 
and  substitute  the  following  therefor: — 

“Investigation  Act  Amendment  Act,  1937.” 

2.  Page  1,  line  6 to  page  16,  line  25,  inclusive.  Strike  out  clauses  two  to 
forty-two,  both  inclusive,  and  substitute  the  following  therefor: — 

“2.  (1)  Subsection  two  of  section  two  of  the  Combines  Investigation 
Act,  chapter  twenty-six  of  the  Revised  Statutes  of  Canada,  1927,  as 
enacted  by  section  two  of  chapter  fifty-four  of  the  statutes  of  1935,  is 
repealed  and  the  following  is  substituted  therefor: — 

“(2)  ‘Commissioner’  means  the  Commissioner  of  the  Combines  In- 
vestigation Act  appointed  as  hereinafter  provided.” 

(2)  Subsection  five  of  section  two  of  the  said  Act,  as  enacted  by 
section  two  of  chapter  fifty-four  of  the  statutes  of  1935,  is  repealed  and 
the  following  is  substituted  therefor: — 

“(5)  ‘Minister’  means  the  Minister  of  Labour.” 

(3)  Section  two  of  the  said  Act,  as  enacted  by  section  two  of  chapter 
fifty-four  of  the  statutes  of  1935,  is  further  amended  by  adding  at  the 
end  of  the  said  section  the  following: — 

“(6)  ‘Special  commissioner’  means  a temporary  commissioner 
appointed  as  hereinafter  provided  for  the  purpose  of  conducting  an 
investigation.” 

3.  The  said  Act  is  further  amended  by  adding  thereto  as  sections  five,  six, 
seven,  eight  and  nine  the  following: — 

“5.  (1)  The  Governor  in  Council  may  appoint  an  officer  to  be  known 
as  the  Commissioner  of  the  Combines  Investigation  Act. 

(2)  The  Commissioner  shall  perform  the  duties  and  exercise  the 
powers  conferred  upon  him  under  this  Act  and  shall  report  directly  to  the 
Minister  as  required  by  this  Act. 
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(3)  The  Commissioner  shall,  before  entering  upon  his  duties,  take 
and  subscribe  before  the  Clerk  of  the  Privy  Council,  and  shall  file  in  the 
office  of  the  said  Clerk,  an  oath  of  office  in  the  following  form: — 

T do  solemnly  swear  that  I will  faithfully,  truly  and  impartially, 

and  to  the  best  of  my  judgment,  skill  and  ability,  execute  the  powers 

and  trusts  reposed  in  me  as  Commissioner  of  the  Combines  Investi- 
gation Act.  So  help  me  God.’ 

(4)  The  Commissioner  shall  be  paid  such  salary  as  may  be  from 
time  to  time  fixed  and  allowed  by  the  Governor  in  Council. 

“6.  (1)  An  Assistant  Commissioner  of  the  Combines  Investigation 
Act  may  be  appointed  in  the  manner  authorized  by  law. 

(2)  When  the  Commissioner  is  absent  or  unable  to  act,  or  when  so 
authorized  by  the  Commissioner  with  respect  to  any  investigation  or 
matter,  the  Assistant  Commissioner,  or,  if  he  also  is  at  the  same  time 
absent  or  unable  to  act,  another  officer  designated  by  the  Minister,  may 
and  shall  exercise  the  powers  and  perform  the  duties  of  the  Commissioner. 

“ 7 . (1)  The  Governor  in  Council  may  appoint,  from  time  to  time, 
one  or  more  persons  to  be  special  commissioners  under  this  Act. 

(2)  It  shall  be  the  duty  of  a special  commissioner  to  conduct  an 
investigation  into  and  concerning  any  alleged  combine  indicated  in  the 
Order  in  Council  signifying  his  appointment. 

(3)  Every  special  commissioner  shall  have,  with  respect  to  and  for 
the  duration  of  the  investigation  which  he  is  appointed  to  conduct,  the 
powers  which  are  conferred  on  the  Commissioner  in  sections  fourteen  to 
twenty-four,  both  inclusive,  of  this  Act;  and  wherever  the  word  ‘ Commis- 
sioner ’ occurs  in  sections  fourteen  to  twenty-four,  both  inclusive,  and 
thirty-three  to  thirty-six,  both  inclusive,  of  this  Act,  it  shall  be  deemed 
to  include  the  words  1 special  commissioner.’ 

(4)  The  exercise  of  any  of  the  powers  herein  conferred  upon  special 
commissioners  shall  not  be  held  to  limit  or  qualify  the  powers  by  this 
Act  conferred  upon  the  Commissioner. 

“ 8.  (1)  The  Commissioner  may,  with  the  approval  of  the  Governor 
in  Council,  employ  such  temporary,  technical  and  special  assistants  as 
may  be  required  to  meet  the  special  conditions  that  may  arise  in  carrying 
out  the  provisions  of  this  Act. 

(2)  Any  technical  or  special  assistant  or  other  qualified  person 
employed  under  this  Act  shall,  when  so  authorized  or  deputed  by  the 
Commissioner,  inquire  into  any  matter  within  the  scope  of  this  Act  as 
may  be  directed  by  the  Commissioner. 

“ 9.  (1)  Any  special  commissioner  and  any  temporary,  technical  and 
special  assistants  employed  by  the  Commissioner  shall  be  paid  for  their 
services  and  expenses  as  may  be  determined  by  the  Governor  in  Council. 

(2)  The  remuneration  and  expenses  of  the  Commissioner  and  of  any 
special  commissioner  and  of  the  temporary,  technical  and  special  assist- 
ants employed  by  the  Commissioner,  and  of  any  counsel  instructed  by 
the  Minister  of  Justice  under  this  Act,  shall  be  paid  out  of  such  appro- 
priations as  are  provided  by  Parliament  to  defray  the  cost  of  administering 
this  Act. 

(3)  The  Civil  Service  Act  and  other  Acts  relating  to  the  Civil  Service, 
in  so  far  as  applicable,  shall,  except  as  otherwise  provided  in  section  five 
of  this  Act,  apply  to  the  Commissioner  and  to  all  other  permanent  em- 
ployees under  this  Act.” 

4.  Wherever  in  sections  ten,  eleven,  thirteen,  fourteen,  sixteen,  seventeen, 
eighteen,  twenty,  twenty-two,  twenty-three,  twenty-four,  twenty-six,  twenty- 
seven,  thirty-one,  thirty-three  to  thirty-six,  both  inclusive,  and  forty-one  of  the 
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said  Act,  as  enacted  by  chapter  fifty-four  of  the  statutes  of  1935,  the  words 
“ Commission  ” or  “ Commission  or  any  Commissioner  ” appear  there  shall  be 
substituted  therefor  the  word  “ Commissioner,”  and  whenever  in  the  said  sections 
the  words  “they/’  “it”  or  “its”  referring  to  the  Commission,  appear,  the  word 
“he”  shall  be  substituted  for  the  words  “they”  and  “it,”  and  the  word  “his” 
shall  be  substituted  for  the  word  “its.” 

5.  Section  twelve  of  the  said  Act,  as  enacted  by  section  six  of  chapter  fifty- 
four  of  the  statutes  of  1935,  is  repealed  and  the  following  is  substituted 
therefor: — 

“12.  The  Commissioner  shall  on  application  made  under  the  last  preceding 
section,  or  on  direction  by  the  Minister,  cause  an  inquiry  to  be  made  into  all 
such  matters  with  respect  to  the  said  alleged  combine  as  he  shall  consider 
necessary  to  inquire  into  with  the  view  of  determining  whether  a combine  exists 
or  is  being  formed.” 

6.  Subsections  two  and  three  of  section  thirteen  of  the  said  Act,  as  enacted 
by  section  seven  of  chapter  fifty-four  of  the  statutes  of  1935,  are  repealed  and 
the  following  is  substituted  therefor: — 

“ (2)  The  Commissioner  shall  thereupon  make  a report  in  writing  to  the 
Minister  showing  the  inquiry  made,  the  information  obtained  and  his  conclusions. 

(3)  On  written  request  of  the  applicants  or  on  his  own  motion,  the  Minister 
may  review  the  decision  of  the  Commissioner  under  this  section,  and  may,  if 
in  his  opinion  the  circumstances  warrant,  instruct  the  Commissioner  to  make 
further  investigation. 

7.  Subsection  four  of  section  twenty -two  of  the  said  Act,  as  enacted  by  section 
fifteen  of  chapter  fifty-four  of  the  statutes  of  1935,  is  repealed  and  the  fol- 
lowing is  substituted  therefor: — 

“ (4)  The  Minister  may  issue  commissions  to  take  evidence  in  another 
country,  and  may  make  all  proper  orders  for  the  purpose  and  for  the  return  and 
use  of  the  evidence  so  obtained.” 

8.  Section  twenty-four  of  the  said  Act,  as  enacted  by  section  seventeen  of 
chapter  fifty-four  of  the  statutes  of  1935,  is  amended  by  deleting  in  the  sixth 
line  thereof  the  words  “ evidence  or  documents  ” and  substituting  therefor  the 
words  “ oral  evidence  ” and  by  adding  to  the  said  section  at  the  end  thereof 
the  following: — 

“ Nor  shall  any  such  documents  be  used  or  receivable  in  any  criminal 
proceedings  except  proceedings  under  this  Act  or  under  section  four  hundred 
and  ninety-eight  of  the  Criminal  Code” 

9.  The  said  Act  is  amended  by  adding  thereto  as  section  twenty-five  the 
following: — 

“25.  The  proceedings  before  the  Commissioner  and  any  special  commis- 
sioner shall  be  conducted  in  private,  but  the  Commissioner  may  order  that  all 
or  any  portion  of  the  proceedings  shall  be  conducted  in  public.  All  preliminary 
investigations  shall  be  conducted  in  private.” 

10.  Section  twenty-seven  of  the  said  Act,  as  enacted  by  section  twenty  of 
chapter  fifty-four  of  the  statutes  of  1935,  is  amended  by  adding  at  the  end 
thereof  the  following:  — 

“(3)  Every  special  commissioner  at  the  conclusion  of  the  investigation  which 
he  conducts  shall  make  a report  in  writing  which  he  shall  sign  and  transmit  to 
the  Commissioner,  together  with  the  evidence  taken  at  the  investigation,  certified 
by  the  special  commissioner,  and  all  documents  and  papers  relating  to  the 
investigation  remaining  in  his  custody ; and  the  Commissioner  shall  without  delay 
transmit  the  report  to  the  Minister. 

(4)  The  Minister  may  call  for  an  interim  report  at  any  time,  and  it  shall 
be  the  duty  of  the  Commissioner  or  special  commissioner,  as  the  case  may  be, 
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whenever  thereunto  required  by  the  Minister,  to  render  an  interim  report  setting 
out  the  action  taken,  the  evidence  obtained  and  any  conclusions  reached  at  the 
date  thereof. 

(5)  Any  report  of  the  Commissioner  or  of  a special  commissioner,  other 
than  an  interim  report  or  a report  of  a preliminary  inquiry  under  section  thir- 
teen of  this  Act,  shall  within  fifteen  days  after  its  receipt  by  the  Minister  be  made 
public,  unless  the  Commissioner  states  in  writing  to  the  Minister  that  he 
believes  the  public  interest  would  be  better  served  by  withholding  publication, 
in  which  case  the  Minister  may  decide  whether  the  report,  either  in  whole  or  in 
part,  shall  be  made  public.” 

11.  The  said  Act  is  further  amended  by  adding  thereto  as  section  twenty- 
eight  the  following: — 

“28.  The  Minister  may  publish  and  supply  copies  of  any  report  in  such 
manner  and  upon  such  terms  as  he  deems  proper.” 

12.  (1)  Subsection  one  of  section  thirty-one  of  the  said  Act  as  enacted 
by  section  twenty-two  of  chapter  fifty-four  of  the  statutes  of  1935  is  amended 
by  striking  out  paragraph  (6)  thereof  and  substituting  the  following: — 

“ ( b ) the  evidence  taken  on  any  investigation  by  the  Commissioner  or 
by  any  special  commissioner  and  the  report  of  the  Commissioner  or  special 
commissioner.” 

(2)  Subsection  two  of  section  thirty-one  of  the  said  Act,  and  subsection  two 
of  section  thirty-two  of  the  said  Act,  are  amended  by  deleting  the  words 
“Solicitor  General”  and  “Solicitor  General  of  Canada”  wherever  they  appear  in 
the  said  subsections  and  by  substituting  therefor  the  words  “Attorney  General 
of  Canada”. 

(3)  Subsection  three  of  section  thirty-one  of  the  said  Act  is  repealed  and  the 
following  is  substituted  therefor: — 

“(3)  The  Minister  of  Justice  may  instruct  counsel  to  attend  on  behalf  of 
the  Minister  at  all  proceedings  consequent  on  any  information  being  so  laid.” 

13.  Section  fifteen  of  the  said  Act,  as  enacted  by  section  nine  of  chapter 
fifty-four  of  the  statutes  of  1935,  section  thirty  of  the  said  Act,  and  sections  thir- 
teen and  fourteen  of  chapter  fifty-nine  of  the  statutes  of  1935,  are  repealed. 

14.  The  said  Act  is  further  amended  by  adding  at  the  end  as  Section  A the 
following:— 

“A”  Notwithstanding  anything  in  this  Act,  neither  the  Commissioner  nor  any 
special  commissioner  nor  any  other  person  shall  have  power  to  compel  the 
attendance  of  any  witness  or  the  production  of  any  book,  paper,  records  or  article, 
or  the  examination  of  any  person  under  oath,  or  have  power  to  exercise  for  the 
enforcement  of  any  order  made  by  such  Commissioner,  special  commissioner  or 
person  or  for  punishment  on  account  of  disobedience  of  such  order  the  powers 
that  are  exercised  by  superior  courts  for  the  enforcement  of  subpoenas  to  wit- 
nesses or  punishment  of  disobedience  thereof,  unless  and  until  on  the  applica- 
tion of  the  Minister  (which  shall  be  heard  and  determined  ex  parte)  either  the 
President  of  the  Exchequer  Court  of  Canada  or  the  Chairman  of  the  Dominion 
Trade  and  Industry  Commission  shall  have  certified,  as  either  of  them  may,  that 
it  is  fit  and  proper  that  the  action  mentioned  in  the  application  should  be  taken: 
Provided  that  when  any  investigation  under  this  Act  is  proceeding  in  any  prov- 
ince and  the  Commissioner  or  special  commissioner  is  desirous  of  exercising 
power  to  commit  to  prison  or  otherwise  penalize  pursuant  to  this  Act  any  person 
whether  for  contempt  or  otherwise,  the  application  may  be  made  by  the  Com- 
missioner or  special  commissioner  upon  reasonable  notice  to  the  person  concerned 
to  a judge  of  the  Supreme  or  Superior  Court  of  the  Province,  who  shall  for  the 
purposes  of  the  application  have  the  powers  which  by  this  section  are  conferred 
upon  the  President  of  the  Exchequer  Court  and  the  Chairman  of  the  Dominion 
Trade  and  Industry  Commission. 


BANKING  AND  COMMERCE 


77 


(2)  The  provisions  of  this  section  which  relate  to  the  Chairman  of  the 
Dominion  Trade  and  Industry  Commission  shall  apply,  only  whilst  such  Chair- 
man is  a barrister  of  one  of  the  provinces  of  Canada  of  at  least  ten  years 
standing. 

(3)  Such  President,  Chairman  and  judge,  respectively,  may,  before  grant- 
ing such  certificate,  require  the  applicant  to  secure  and  subsequently  produce 
to  him  any  further  evidence  or  proof  of  relevant  circumstances  as  he  shall 
deem  to  be  necessary.” 

In  the  Title 

Leave  out  the  words  “and  consolidate”. 

All  which  is  respectfully  submitted. 

F.  B.  BLACK, 

Chairman, 

EXTRACT  from  the  Senate  Minutes  of  Proceedings  of  10th  April,  1937. 

The  said  amendments  were  concurred  in,  and — 

With  leave  of  the  Senate, 

The  said  Bill,  as  amended,  was  then  read  the  third  time. 

The  question  was  put  whether  this  Bill,  as  amended,  shall  pass. 

It  was  resolved  in  the  affirmative. 

Ordered,  That  the  Clerk  do  go  down  to  the  House  of  Commons  and  acquaint 
that  House  that  the  Senate  have  passed  this  Bill  with  several  amendments,  to 
which  they  desire  their  concurrence. 

EXTRACT  from  the  House  of  Commons  Votes  and  Proceedings  of  10th 
April,  1937. 

On  motion  of  Mr.  Rogers,  the  said  amendments  were  taken  into  considera- 
tion and  severally  agreed  to. 


